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BRIEF FOR APPELLEES 


Tnois is an appeal from an order of a three-judge statu- 


tory Court of the Eastern District of New York (Mullican 


Cal's ’ 


Booling, Platt, D.J.J.) cated April 14, 1975, which reiterated its 


final judement and decree of August 8, 1974 which, in turn, had 


granted defendants' motion for summary judgment, denied plaintiffs' 
motion for the same relief and had declared New York Domestic Rela- 
tions Law (N.Y.D.R.L.) § 230(5) valid under the Constitution of 

the United States. The April 14, 1975 order also permitted the 
intervention of plaintiff Louisa Roman upon the consent and stipula- 


tion of the defendants. Plaintiff Mendez's claim against the statute 


had become moot. 


The complaint of both women acainst the statute was based 
on a Claim that WN.Y.D.R.L. § 230(5) is invalid insofar that it 
requires that one party to a divorce proceeding in a New York Court 
mus. have lived here for tiwe years, if the other party does not 
reside in New York State, if the Marriage did not take place in the 
State, if the parties had not resided here as husband and wife and 


if the cause on which the uction is based did not take place here. 


The three-judge Court also found that there was no case 
or controversy between the plaintiff and defendants but in licht of 
the pendency of similar cases before the Supreme Cour. of the United 
States ruled on the validity of the statute and found "New York has 
granted the right to divorce and afforded a forum on a perfectly 
reasonable pattern" (380 F. Supp. 985, 995). <A direct appeal to the 
Supreme Court was taken but on appellees’ motion it was remanued to 


the District Court for the entry of a fresh decree pursuant to 


Gonzalez v. Automatic Employees Credit Union, 419 U.S. 90 (1974) 
because the finding of no case or controversy would have justified 
dissolution of the three-judge Court. Hence, the issuance of the 


April, 1974 order and the appeal to this Court. 


~ 


Questions Presented 
—— 


1. Does a person wishing to bring a divorce action against 
a non-resident spouse have a controversy with the Attorney General 
who has no responsibility for enforcing the law establishing juris- 
diction of the cnosvke in matrimonial cases or with the Court Clerk 
who took no action in this case and whose duty would require him to 
permit the filing of a complaint or with a judge whose responsibility 
if he were presented with such a case, would be to make a judicial 


determination of the validity of the statute? 


The court below answered "no". Appellees agree that the 


answer should be "no". 


2. Can this Court review the decision of the statutory 


three~judge Court on the merits of the validity of the statute? 


That question was not at issue below, since it is solely 


one for appeal. Appellees contend that the answer should he "no". 


3. Was the decision of. the statutory court clearly erro- 


neous in holding that "New York has granted the right to divorce 

and afforded a forum on a perfectly reasonable pattern" especially 
since durational residence in the State for any period is not a pre- 
condition to obtaining 2 divorce in the State and since the statute 
is meticulously designed to serve compelling State interests in the 


fairness and finality of the State's judicial proceedings? 


The court below answered "no". Appellees agree that the 
answer should be "no" although it is also appellees' contention that 
the decision on the merits of the validity of the statute can only be 


reviewed by the Supreme Court (see pest, Point II). 


4. Was the decision of the court below to deny a class 
action order clearly erroneous where such an order was unnecessary to 
present and preserve the issues raised and would bind unnotified, 


unidentified parties to plaintiffs' choice of forun and tactics? 


The court below answered "no". Avvellees acree that the 
answer should be “no". 
Statutes Involved 


A Oe Oe EER 


1. The statute under att’: , N.Y.D.R.L. § 230 provides: 


"An Action to annul a marriage, or to declare 
the nullity of a void marriage, or for divorce 
or separation may ke maintained only when: 


Be 


1. The parties were married in the state 
and either party is a resident thereof when 
the action is commenced and has heen a resi- 
Gent for a continuous period of one year 
immediately preceding, or 


2. The parties have resided in this state 
as husband and wife and either party is a 
resident thereof when the action is commenced 
and has been a resident for a continuous period 
of one year immediately preceding, or 


3. The cause occurred in the state and 
either party has been a resident thereof for 
a continuous period of at least one year 
immediately preceding the commencement of the 
action, or 


4. The cause occurred in the state and both 
parties are residents thereof at the time of 
the conmencement of the action, or 

9. Either party has been a resident of the 
State for a continuous period of at least two 
years immediately preceding the commencement 
of the action”. 


The statutes governing appeals from a three-judde 


court and to this Court provide: 


28 U.S.C. § 1253: 


"Except as otherwise provided by law, any party 
May appeal to the Supreme Court from an order 
granting or denying, after notice and hearing, 
an interlocutory or permanent injunction in 

any Civil action, suit or proceeding required 
by any Act of Congress to be heard and deter- 


mined by a district court of three judges", 


Bm. 28 UesSeC.- §. 229% 


“The courts of appeals shall have jurisdiction 
of appeals from all final decisions of the 
Gistrict courts of the United States, the 
United States District Court for the’District 
of the Canal Zone, the District Court of Guam, 
and the District Court of the Virgin Islands, 
except where a direct review may be had in the 
Supreme Court". 


3. The law of the State of California in which appellant 


Roman and her husband last resided together pertinently provideg: 


a. California Family Law § 4506: 


"Grounds for decreeing marriage Cissolution 
or legal separation: Pleading] 


A court may decree a issolution of the mar- 
riace or lecal separation on either of the fol- 
lowing grounds, which shall be pleaded generally: 
(1) Irreconcilable differences, which have 

caused the irremediable breakdown of the marriage. 
(2) Incurable insanity". 


b. California Family Law § 4530: 


"[Pesidence required for judgment decreeing 
Inarriage dissoultion: Amendment of pleading in 
proceeding for legal separation, and ensuing 

date of commencement of proceeding for dissolution] 


(a) A judgment decreeing the dissolution of a 
Marriage may not be entered unless one of the 
parties to the marriage has been a resident of 
this state for six months and of the county in 
which the proceeding is filed for three months 
next preceding the filing of the petition. 

(b) In any procceding for legal separation in 

. which neither party, at the time such proceeding 
was commenced, has complied with the residence 
requircments of subdivision (a) either party 
lay, upon complying with such residence require- 
ments, amend his petition or responsive pleading 

: in such pzocceding to request that a judgment 


decreeing the dissolution of the marriage 
be entered and the date of the filing of 
such anended petition or pleadine shall 

be deemed to be the date of commencement 
of the proceeding for the Gissolution of 
the marriage for the purposes only of the 
residence requirenents of subdivision (a). 
Notice of such amendment shall he given 

to the other party in the manner provided 
by rules adopted by the Judicial Council”. 


A. ‘the originial proceeding in the District Court 


The original plaintiff, Maria Rivera Mendez, brought this 
action seeking declaratory and injunctive relief in March, 1974, in 
the United States District Cgurt for the Fastern District of New York. 
She 2lleged that she had married Ernest Edgar “Mendez on November 21, 


1972, in the Cormonwealth of Puerto Rico and lived :ith him there 


‘ 


until she left him on March 22, 1973. She then came to New York City 
and found work here. Nr. Mendez epnarently still resided in Puerto 


Rico. 


Claiming that she wished to aohtain a Givorce from her 
husbane on the grounds of assault, Irs. IMendez brought this action 
against Louis B. lieller, the Presiding Justice of Snecial Teri, Part V 


(the Matrimonial Teri) of the Kings County Supreme Court: Louis Pearclmen, 


the Clerk of that part* and Louis J. Lefkowitz, the Attorney General 

of the State of New York, she attacked the validity of New York Domes- 
tic Relations Law § 230 (5), (ante, at pp. 4-5), which provides that an 
action for divorce, separation or annulmert may be maintained in New 
York even if the parties wer? not married in the State, had not 

resided there as husband and wife, the cause had not occurred in the 
State or both parties did aot reside in the State at the time of the 
commencement of the action; but it may only be maintained in such an 
instance if one party has been a resident for at least two years 


before commencing the action. 


The appellant inmediately moved for summary judgment. The 
appellee cross-moved for summary judgment and for the convening of a 


three-judge court. 


A memorandum requesting the convening of a three-judge court 
was issued by Hon. John F. Dooling, District Judge, in an opinion dated 
June 25, 1974, which also directed the parties to brief the question 


whether there was a case or controversy between them, 


On August 8, 1974, the three-judge court (itulligan, Cow i 
Dooling,, Platt, D.J.J.) denied a motion for a class action and granted 
summary judgment to the appellees on two grounds: In the first place 


it held that there was no case or controversy between the appellant 
-~8 ~ 


¥ Appellee Nat Leibowitz has succeeded Mr. Pearlman. 


and the appellees; Secondly, it held that the statute was constitu- 
tional. Judge Dooling noted his disagreement with the latter grounds. 
A direct appeal from that ju’yment was filed in the Supreme Court. 


B. The appeal to the Supreme Court 


During the pendency of this case, the Supreme Court had 
had before it three relevant cases from other States. Sosna v. Iowa, 
360 F. Supp. 1182 (N.D. Iowa, E.D. 33, 1973), prob. juris, noted, 
42 LW 3468 (# 73-762, 1974) McCay v. South Dakota, 366 F. Supp. 1244 
(D.S. Dak. 1973), app. pending (# 73-1248); Larsen v. Gallogly, 361 


F. Supp. 305 (D.R.I., 1973), cert. application pending (# 73-678). 


The District Court in Sosna, supra, had upheld a one-year 
durational residence requirement for obtaining a divorce in Iowa. 
In Larsen, supra, the District Court had held that Rhode Island's 
two-year durational residence requirement for obtaining a divorce 
to be invalid. In McCay, supra, the District Court had held that 


South Dakota's one-yerr residence requirement was invalid. 


On January 14, 1975, the Supreme Court affirmed the deci- 
sion upholding the validity of the Iowa law on the grounds that there 
was no discrimination against recent travellers to the State and that 
the procedures did not deny due process of law. Sosna v. Iowa, 419 


U.S. 393 (1975). On January 28, 1975, the Supreme Court vacated the 


e* 


judgments in the Rhode Island and South Dakota cases and dismissed 


them as moot. Larsen v. Gallogly, U.s. , 43 LW 3415 
(# 73-678, 1/28/75), South Dakota v. McCay, U.8e » 43 LW 


3415 (# 73-1248, 1/28/75). 


Thereafter on February 18, 1975, the Supreme Court vacated 
and remanded this appeal ( UscS. , 43 LW 3Y9/ ): 


"This judgment is vacated and the case is 
remanded to the United States District 
Court for the Eastern District of New York 
so that a fresh decree or order may be 
entered from which a timely appeal may be 
taken to the United Stztes Court of Appeals. 
(28 U.S.C. § 1291) Gonzalez v. Automatic 
Employees Credit Union, _U.S.____—*{(1974). 
Mr. Justice Douglas took no part in the 
consideration or decision of this appeal". 


C. Proceedings on Remand 
See Sea 


Because Mrs. Mendez was able to sue her husband for divorce 
an New 1ork after March 22, 1975, the case was likely to become moot. 
Pursuant to an earlier representation, appellees consented and stipu- 


lated to the intervention of a new plaintiff, Louisa Roman. 


Mrs. Roman alleged that she had married Thomas A. Roman 
on March 31, 1973 in Puerto Rico and that they lived together as 
husband and wife in Puerto Rico and then in California until June, 


1974. Mrs. Roman states that she moved to New York in July, 1974. 
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She claims that she has grounds to obtain a divorce because of her 
husband's allegedly cruel and inhuman treatment of her in Puerto 
Rico and California. 

On April 14, 1975, the three-judge Court permitted the 
intervention of Mrs. Roman and ordered that "the motion of defendants 


for summary judgment dismissing the complaint as extended to embrace 


the intucvenor's complaint is granted". 
From that order, appellant towk this appeal. 


Summary of i.cgument 


The three-judge District Court upheld New York's statute 
(N.¥.D.R.L. § 230) that,in cases in which one spouse is a non-resident 
and in which New York has had no contact with the intact marriage, 
there is no jurisdiction over an action for divorce until one spouse 
has resided in the State for two years. This decision foreshadowed 
tne Supreme Court's decision in Sosna v. Iowa, 419 U.S. 393, 42 4. Ed.ad 
$32 (1975) which upheld an absolute bar to Givorce action: “ntil one 
party had resided in the State for one year. The Supreme Court's deci- 
s'on actually disposed cf the merits of this case. It held that such 
a durational residence requirement was rational and, as such, did not 


deny litigants equal protection of the laws nor unfairly burden their 


al Le 


right to travel nor yet deny litigants access to a Court so as to 
deprive them of due process of law. The Supreme Court held that 
Suc}; a Statuc: furthers the State's interest of determining the 
Marita. status only of persons with an attachment to the State, of 
refraining from interfering with the status of marriages in which 
a sister state has a primary interest and in having its decrees 
given full faith and credit in other states. The Court also noted 
that litigants were not permenently cut off from access, even to 


the Iowa Courts. 


Although the merits of this case are now thus easily dis- 
posed of, there are jurisdictional impediments to this Court's con- 


Sideration of them. 


The three-judge Court not only upheld the statute, but first 
held that because no defendant had an interest adverse to appellant, 
there was no case or controversy presented as required by Article III 


of the Constitution. 


Neither the Court Clerk nor the Attorney General have any 
duty to enforce the challenged statute. Only the defendant judge 
would have such a duty; but it wou. rise only in his judicial capa- 
city and only if he found the jurisd’ctional provisions constitutional. 
A suit against » Judge in such a situation is prohibited by the doctrine 
of judicial immunity and, because he had not enforced the statute 


against appellant or “hreatened to do so, by Article III. 


| 
| 
| 


Even if this Court were to find that a case or controversy 
existed, it may not review the merits of appellant's attack on the 
statute, since the statute was upheld by a statutory Court whose deci- 
sion on the merits may only be reviewed by the Supreme Cov t. 


28 U.S.C. § 1253 (ante, at pp. 5-6). 


Finally, the District Court correctly held that a class 
action order was neither necessary nor appropriate where any individual 
plaintiff could seek the injunctive relief as broad as that available 
to a class of plaintiffs and since each member of the putative plaintiff 


class would have a separate claim against a separate defendant, his or 


her spouse. 


But even if this Court were to see its way clear to review 
the three-judge Court's decision on the merits, it would find New 
York's statute valid under the principle announced in Sosna v. Iowa, 
419 U.S. 393 (1975). With its impact limited to the situation when 
one spouse is a non-resident and when New York had no contact with 
the intact marriage, N.Y.D.R.L. § 230 is even more reasonable than 


the Iowa statute upheld by the Supreme Court, Sosna, supra. 
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POINT I 
=e 


APPELLANT HAS NO CONTROVERSY WITH 
THE ATTORNEY GENERAL, A JUDGE OR 
CLERK WHO HAVE TAKEN NO ACTION 
AGAINST HIM, 

The District Court held that there was no case or contro- 
versy between the appellant and appellees, since only Justice Heller 
could deprive appellant of her asserted right to sue for divorce and 
the challenge to him was in his judicial capacity in which his interest 
is not adverse to her, any more than the interest of any court is 


adverse to a litigant. 


Neither Mrs. Roman nor Mrs. Mendez ever sought to sue their 
respective husbands for divorce in the State courts; so that none of 
the appellees had every injured them. Their federal cause of action 
has been based on the abstract hypothesis that they would be prevented 


from suing if they tried. 


The Attorney General has neither the duty noz power to enforce 
the provisions of the Domestic Relations Law. While he is required 
to defend legislative enactments when their validity is challenged 
‘(New York Executive Law, § 71), it is in his position as an attorney 
for the people to defend the legislative enactment not as an adversary 
in a suit between privates persons. He is a "straw party" whose desig- 
nation cannot support jurisdiction. See Bishop _ondricks, 495 F. 2d 
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289, 296 (4th Cir. 1974), cert. den. 419 U.S. 1070 (1974) in which 
the Court held that the residence of the administrator could not 
create diversity of citizenship where both the deceased and benefi- 


ciaries were residents of the same state as the defendant. 


Appellants would do far more mischief with their theory 
in this case. Anyone could attack a state statute merely by suing 
the Attorney General who is bound to defend a statute attacked in 
a proceeding. if that were grounds for Article III jurisdiction, 
the Federal Courts could be choked with law-school hypothetical 
questions. The District Court held that the Attorney General (380 
F. Supp. 985, 990): | 


- »« «not be.,called on to put the statute 

at risk except where its validity was 

necessarily drawn in question in a liti- 

gation between adverse parties the dis- 

position of whose rights inescapably 

required passing on the validity of the 

statute", 

In Doe v. Eolton, 319 F. Supp. 1048 (N.D. Ga. 1970), affd. 

410 U.S. 179 (1972), pregnant women and physicians challenged Georgia's 
criminal abortion statutes in a suit against the Attorney General, a 
prosecuting attorney and chief of police. All three officials had some 
responsiblity for enforcing the criminal laws and the latter two defen- 
dants were unquestionably proper parties so that a controversy was pre- 
sented without the Attorney General, but in this case the Attorney 
General has no duty to enforce jurisdictional rules in the divorce 


courts of the State and no other defendant has an adverse interest, 


either. 


+ \ ] - . ‘ 
* , Vichy 


Similarly, the District Court properly concluded that 
the Court Clerk, had no adversary interest to the appellant and could 
not deny appellant an opportunit™..+°..%' ln her petition for divorce 
(380 F. Supp. 985, 990): 


", . The Clerk of the Marital Part has 
no adversary interest; if the complaint 
is one that the Court, State or Federal, 
advises him is properly to be entertained 
and filed, it is his duty to file it, 

and there is, in addition, a duty on his 
part to file any complaint which tenders 
a non-frivolous question of jurisdiction 
requiring judicial resolution". 


the Clerk could not thwart Mrs. Mendez's or Mrs. Roman's 
claim of jurisdiction. As the District Court held, the crux of 
appellant's suit was against Justice Heller in his judicial capacity, 
not as ar adversary and long established precedent precludes such 
a suit (380 F. Supp. 985, 989-90): 


"The special question here is rather the 

t.ainer one of whether a prospective liti- 

gant may resort to the Federal Court for 

an advance determination %f a jurisdictional 

issue, where the claim involved is one of 

constitutional dimension, by initiating an 

action against a state judicial officer to 

whom that issue would in a normal action be 

submitted for determination. Here it would 

fall to Mr. Justice ller to decide the 

question tendered in chis Court were plain- 

tiff immediately to proceed to the filing 

of an action for divorce without alleging 

two years residency on her own part or that | 
of her husband". | 
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- + « «Hence, entertainment of plaintiff's 
suit here requires the conclusion that there 
is a genuine controversy between the plain- 
tiff and one or more of the defendants in which 
they have an interest adverse to hers in the 
determination of the question. But Mr. Jus- 
tice Heller has no such interest: if, as 
plaintiff contends, the statute is unconsti- 
tutional, then Mr. Justice Heller's sole 
in.terest is in so determining, and in denying 

effect of the statute. He is not an adversary 

of the plaintiff, but a judicial officer bound 
to decide the issue according to the law as 
he finds it. . . .his posture would . 2 that of 
an entirely disinterested judicial of.icer 
and not in any sense the posture of an adver- 
Sarv to the contentions made on eith-: side 
Of tic case. He would start by »resuming that 
the statute is valid, as must -his Court bu* 
his unconditional responsibili y wor .d be to 
determine the issue in the li-ht of - .nstitu- 
tional considerations no less than considerations 
| of interpretation". 


In support of these well established propositions, the 

| District Court properly relied on the unequivocal decisions of 

| the Supreme Court in North Carolina v. Rice, 404 U.S. 244 (1971); 
Golden v. Zwickler, 394 U.S. 103 (1969); Pierson v. Ray, 386 U.S. 

547 (1967); Muskrat v. United States, 219 U.S. 346 (1911); Liver- 
pool, etc. S.S. Co. v. Commissioner, 113 U.S. 33 (1885) and dis- 
tinguished the leading cases in which judicial officers were sued 

in their adversary administrative capacities. Boddie v. Connecticut, 
401 U.S. 371 (1971); Law Students, etc. Council v. Wadmond, 401 U.S. 


154 (1971); Ex parte Young, 209 U.S. 123 (1907). 
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The holding is also supported by the Supreme Court's recent 
decision in O'Shea v. Littleton, 414 U.S. 488 (1974), in which pYain- 
tiffs alleged a pattern of unfair judicial determinations. The Court 
held that there was no case or controversy presented by speculation 
as to illegal judicial conduct (Id. at pp. 493-5 {marginal notes 
omitted): 


"Plaintiffs in the federal courts 'must allege 
some threatened or actual injury resulting 
from the putatively illegal action before a 
federal court may assume jurisdiction, 
Linda R.S. v. Richard D., 410 U.S. 614, 617 
1973). There must be a 'personal stake 
in the outcome' such as to ‘assure that con- 
crete adverseness which sharpens the pre- 
sentation of issues upon which the court 
So largely depends for illumination of dif- 
ficult constitutional guestions.' Baker y. 
Carr, 369 U.S. 186, 204 (1962). Nor is the 
Principle different where Statutory issues 
are raised. Cf. United States v. SCRAP, 
412, U.S. 669, 687 (1973). Abstract injury 
is not enough. It must be alleged that the 
Plaintiff 'has sustained or is immediately 
in danger of sustaining some direct injury' 
as the result of the challenged statute or 
official conduct. Massachusetts v. Mellon, 
262 U.S. 447, 488 (1923). The injury or 
threat of injury must be both "real and 
immediate’, not ‘conjectural' or "hypothe- 
tical'. Golden v. Zwickler, 394 U.S, 103, 
109-110 (I969)> Maryland Casualty Co. v. 
Pacific Coal & Oil Co., 312 U.S. U.S- 27 0, 
273 (1941); tnited Public Workers v. Mitchell, 
330 U.S. 75, 89-91 (1947), Moreover, if none 
of the named plaintiffs purporting to repre- 
sent a class establishes the requisite of a 
case or controversey with the defendants, none 
may seck relief on behalf of himself or any 
other nember of the class. Bailey v. Patterson, 
369 U.S. 31, 32-33 (1962); Indians Employment _ 
Division v. Burney, 409 U.s. 540 (1973). See 
3B J. Moore, Federal Practice, 4 23.10-1, n. 8 
(2d ed. a97i)™, 
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Plaintiff's only controversy is with her lusband; and he 
is therefore an indispensable party. See Glatstein v. walsh, 
F. Supp... _ (S.D.N.Y., MacMahon, D.J., 9/26/73), affd. without op. 
__F. 2d___—(2d Cir. No. 73-2632;- 5721/74), cert. CGR, *RiSs 4 9 
43 LW 3191 (10/15/74) in which the wife was held to be a necessary 
party to a suit charging errors and irregularities in a divorce pro- 


ceeding deprived the plaintiff of his right to due process of law. 


The only reason for framing the suit in this way and not 
suing appellant's husband was to avoid the prohibition against bringing 
a divorce action in a Federal Court. E.g. Phillips, Nizer, et al. v. 
Rosenstiel, 490 F. 2d 509, 512-4 (2d Cir. 1973); Spindel v. Spindel, 


283 F. Supp. 797, 890-09 (E.D.N.Y. 1968). 


It is not an undue burden for appellant to litigate the ques- 
tion in the State Courts. They must loyally-enforce the Federal Consti- 
tution (NAACP v. Button, 371 U.S. 415, 427-8 [1963]) and they are sub- 
ject to review by the Supreme Court. 28 U.S.C. § 1257(2). In fact, 
the appropriate way to raise the constitutionality of a Court's juris- 
diction in a given proceeding is before that Court in the proceeding, 
itself. An anticipatory collateral attack is to no avail. Thus, the 
constitutionality of State "long-arm statutes" is determined in the 
actions brought, not in suits against Judges of the Courts where they 
might have been brought. E.g. Hanson v. Denckla, 357 U.S. 235 (1958); 
tional Shoe Co. v. Wash, Office of Unemployment Compensation and Place- 


ment, 326 U.S. 310 (1945). 
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Appellant claims that Justice Heller is sued in his admin- 
istrative capacity, only; but he makes no determination on jurisdic- 
tion as an administrator. Appellant concedes that Justice Heller 
would not necessarily hear her case (Br., p. 11), but points to no 
responsibility of the administrative judge as an administrator, to 
enforce this statute. He would be presented with the question of 
jurisdi. «jon here either on the hearing of the matrimonial action, 
or in an action to mandamus the clerk to file papers in such an action. 
In either instance he would be acting as a judge and, as such, would be 
immune from suit. Pierson v. Ray, 386 U.S. 547, 553-4 (1967). Any 
order affecting his jurisdiction would shackle him in the performance 
of his duty to determine his own jurisdiction. But see Larsen v. 
Gallogly, 361 F. Supp. 305, 310-11 (D.R.i. 1973) in which the Court 


blithely asserted otherwise. 


Appellant does not suggest how Justice Heller's actions as 
an administrator, rather than as a Judge, has or could have an impact 
on her alleged Constitutional rights. Even if he was sued as an admin- 
istrator it would be a "blunt and unnecessary affront to the state 
legal system" (Tang v. Appellate Division of the New York Supreme Court, 
First Department, 487 F. 2d 138, 143 (2d Cir. 1973), cert. den. 416 
U.S. 906 (1974). In that case the Appellate Division was sued by an 
applicant for admission to the bar who had been deemed to be only a 


temporary resident of the State.” While the decision rested on a 


sone 


finding of res judicata (see concurrence of Judge Hays [Id. at 143]), 
the offense to the judiciary by such a suit was a secondary justifi- 


cation for dismissal. 


Appellant argues (Br., p. 8) that counsel for appellee in 
moving for a convening of a three-judge Court stated that a declara- 
tion of invalidity by a single judge would not free him from his duty 
to enforce the law; but in that argument, counse] for appellee had 
already distinguished this situation from a case where the question 
of jurisdiction was presented to a judge in his judicial capacity 
(Memorandum of Law for Defendants in Opposition to Plaintiff's Motion 
for Summary Judgment [7 .dex 5]), 18, nz 


"Justice Heller acting in his capacity 
as a judge would have the power to 
declare the statute invalid (But see 
Sternshuss v. Sternshuss, 71 Mise 2d 
552 (Sup. Ct., Queens Co. 1972), but 
is immune from being ordered to make 
that decision for that would be an 
invasion of the core of judic? .l 
independence. Piersor v. Rhay, 386 
U.S. 547, 553-4 (1967)". 


The court below recugnized (380 F. Supp. 985, 393) that in 
other cases (e.g. 380 F. Supp. 985, 989) dealing with durational resi- 
dence requirements for divorce, the Courts had not questioned whether 


a case or controversy existed. But the District Court determined that 


the question raised by Judge Dooling in his Memorandum of June 25, 1974 


nD os 


could not be answered any other way. The only party adverse to plain- 
tiff is her husband. Those other decisions which did not deal with 
the issue cannot overcome the persuasive arguments of the three-judge 


court here. ~ 


In Sosna v. Iowa, 419 U.S. 393 (1975), the only case passed 
on by the Supreme Court, the defendant judge had dismissed the plain- 
tiff's petition on jurisdictional grounds and her husband was joined 
as a defendant in the federal court. Furthermore, the Court noted 
that the defendant judge did not claim judicial immuenity and the 


Court expressly did not reach that issue. 


By contrast in this situation, the jurisdictional issue can- 
not be avoided. It was the original ground for denying summary judg- 
ment to appellant. Having first been raised by Judge Dooling in his 
memorandum calling for the convening of a three-judge Court, the 
inescapable analysis of the three-judge Court demonstrated that there 


was not the adversity necessary to support federal jurisdiction. 
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POINT II 
Ss 


THE SECTION OF "HE THREE-JUDGE 
COURT DECISION DENYING AN 
ORDER AGAINST § 230(5) CAN 

sE “’TORSED ONLY BY THE 
SU"PrEMES COURT 


This appeal is before the Court by order of the Supreme 
Court of the United States dated February 18, 1975, 95 S. Ct. 


1107: 


"The judgment is vacated and the 
case is remanded to the United 
States District Court for the 
Eastern District of New York so 
that a fresh decree or order may 
be entered from which a timely 
appeal may be taken to the United 
States Court of Appeals. (28 U.S.C. 
§ 1291) Gorizalez v. Automatic 
Employees Credit Union, U.3. 
(1974). Mr. Justice Douglas took 
no part in the consideration or 
decision of this appeal". 


The Supreme Court by its order did not intend -- and, 
consonant with the jurisdictional mandates of 28 U.S.C. §§ 1253, 
1291 and 2281, could not have intended -- for this Court to 
review that part of the three-judge court's opinion which 
addressed the merits of appellant's complaint. The Court was 
able to decline jurisdiction of the appeal solely because a 
decision of a three-judge court based on grounds of non- 
justiciability is, under several of its recent decisions, subject 
to Circuit Court review, prior to review by the Supreme Court. 


Thus the court was able, by ordering such review to take place, to 
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eliminate the need at that time for it to consider the three- 
judge court's decision on the merits. Should the question 

of justiciability be decided in appellant's favor,* however, 
the Supreme Court would then have immediate -- and exclusive -- 


appellate jurisdiction over the decision on the merits of the 


three-judge court. _ 


A. The Supreme Court's view of its mandate under 
28 U.S.C. § 1253 required remand on the 


justiciability issue 
| — 


Tne Supreme Court is required, pur: uant to 28 U.S.C. 
§ 1253, to entertain appeals from orders "granting or denying... 
an....-injunction in any civ action...required...to be heard and 


determined by a district couit of three judges." 


The Court consistently has expressed dissatisfaction 
with this Section because of the large m?ndatory caseload created 
by it (c.f. Phillips v. United Siates, 312 U.S. 246 (1941); 
Goldstein v. Cox, 396 U.S. 471 (1970)]. in recent years it has 
attempted to control this flow of § 1253 appeals through a series 
of holdings which, by reading the Statute in an extremely narrow 


fashion, have made direct appeal under § 1253 more and more 


difficult. 


~Qiw 


* 


A decision by this Court that the issue was justiciable would, 
in effect, hold that the convening of a three-judge court was 

xan necessary. This issue having been decided, the holding of the 
three-judge court on the merits would then be ripe for review by 
the Supreme Court. 


: ES 
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The line of § 1253 cases which here concerns ns is 
based on a literal interpretation of that section's definition 
of an appealable order as one reguired to be heard by a three- 
judge court. Appealability under § 1253, by this line of 
reasoning, turns on "whether the three-judge court was properly 
convened," Lynch v. Household Finance Corp., 405 U.S. 538, 541 
(1971). Accordingly, if any question as to the three-judge 
court's jurisdictioi. has been raisedbelow, the Court will remand 


for resolution of the question by a Circuit Court. 


Gonzalez v. Employees Credit Union, 419 U.S. 90, 


42 L. ed. 2d 249, 959 ct. 289 (1975), cited by the Supreme Court 
in its order in the instant case, is a product of this line of 
reasoning. The case came up on appeal from a three-judge court 
which had dismissed the complaint for lack of standing. The 
Court .bserved that this ground was one "upon which a single 
judge could have declined to convene a three-judge court, or upon 
which the three-judge court could have dissolved itself, Llaving 
final disposition of the complaint to a single judge." 

\42 L. ed. 2d 240 at 258). It cited several of its earlier 
opinions (Idlewild Bon Voyage Liguor Corp. Vv. Epstein, 

370 U.S. 713 (1962); Schackman yv. Arnebergh, 387 U.S. 427 (1967); 
Mengelkoch ud Industrial Welfare Commn., 284 F. Supp. 950, 
vacated to permit appeal to Court of Appeals, 393 U.S. 83 (1966); 
Wilson v. Port LaVaca, 391 U.S. 352 (1968)] which held that review 


Of decisions of three-judge courts on such grounds must be sought 


nN 
wn 
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in a Circuit Court, and from this line of reasoning concluded 


that the decision of the three-judge court before it was like- 


wise not within the scope of § 1253: 


i "We hold, therefore, that when a 
three-judge court denies a plain- 
tiff injunctive relief on grounds 
which, if sound, would have justi- 
fied dissolution of the court as 
to that plaintiff, or a refusal to 
request the convention of a three- 
judge court ab initio, review of 
the denial is available only in 
the Court of Appeals". 

(42 L. ed. 2d 249, 259) 

The coplicability of Gonzalez to the instant case is 
obvious; the three-judge court decision having been bzesed in part 
on the same finding as Gonzalez -- non-justiciability -- the Court 

e 

was compelled to reamand.* 

B. The merits of appellant's attack on the 
statute, having been determined by a three- 
judge statutory Court, are not reviewable 
by this Court 

This Court has jurisdiction over "appeals from all final 
decisions of the district court...except where a direct review may 

a be had to the Supreme Court" (28 U.S.C. § 1291). 

er 
«Although Gonzalez left open the question of whether § 1253 
review should be Limited solely to those orders denying injunctions 
which are based on a consideration cf the merits of the constitu- 


3 tional claim, a later case, MTM, Inc. v. Baxiey, 95 S. Ct. 1278, 
81 (1975) did so hold. : i ae 
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As was seen in Part A, ante, the Supreme Court re- 
fused to exercise direct review over the three-judge court's 
decision in the instant case because the question of justici- 
ability could have been decided by a single District Judge. 

It therefore remanded to this Court, its reference to Gonzalez 
making clear that the remand was for the purpose of allowing 
this Court to review the three-judge court's decision on 


justiciability. 


Once the justiciability issue is decided, it is clear 
that this Court's jurisdi:tion is at an end. If it affirms 
the three-judge court's finding of non-justiciability there is 
no need to consider the merits. If it reverses, and finds 
appellant's complaint justiciable, such a finding removes the 
Gonzalez barrier co Supreme Court review -- the three-judge 
court will have been found to have been properly convened, and 
its decision on the merits, under § 1253, will then be appealable 
to the Supreme Court. This being so, under § 1291 this Court 
would be without jurisdiction. 

Le A three-judge court's decision on the 


merits should not be revicwed by a 


Circuit Court ; 


The effect of the Supreme Court's strict reading of 
§ 1253 is that circuit courts review all decisions of three- 
judge courts which a Single district court judge could have made 


concerning the case. Reviewable questions include whether the 
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constitutional issue raised was substantial (Idlewild Bon 


Voyage Liquor Corp., supra; Mengelkoch, Supra; Schackman, 
supra); standing (Gonzalez); mootness (Rosado v. Wyman, 


395 U.S. 396 [1969]); want of a case Or controversy (M_tchell 
v. Donovan, 398 U.S. 427 [1970]); lack of statewide impact 


(Board of Regents Vv. New Left Education Project, 404 U.S. 541 
{1972]). 


The court has continuously made clear, however, that 
circuit courts considering the above questions cannot, should 
they decide that the issues are (or were) appropriate for a three- 
judge court, proceed to a decision on the merits; under § 2281, 
Original jurisdiction over the merits of these issues lies 
exclusively with a three-judge district court, and under § 1253, 
appellate jurisdiction lies exclusively with the Supreme Court. 
And even in the situation where the merits have of necessity 
been considered -- when the circuit court examines the sub- 
Stantiality issue -- the court has made clear that, once a finding 
on the questior of substantiality is made, th> role of the Court | 
Of Appeals is at an end; it must remand either for dismissai of 
the complaint, or for consideration of the merits by a three-judge 
court. See Goosby v. Osser, 409 U.S. 512, 522 (1973) in 
which the Supreme Court reversed a Third Circuit finding of insub- 


stantiality and remanded for consideration of the merits by a 


See 
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three-judge court. The court expressly declined to "decide 


{or] intimate any view upon the merits" and held that the Court 


of Appeals likewise should not have done so: 


° 


"8. The per curiam opinion of the 
Court of Appeals states: 'We have 
carefully considered each of the 
contentions raised by the [peti- 
tioners] and find them to be without 
merit’. 452 F. 2d 39, 41. In view 
of the result we reach, the Court 

of Appeals was without jurisdiction 
to render this holding inscfar as 

it implies an adjudication of the 
merits of petitioners’ constitutional 
contentions. Stratton v. St. Louis 
Southwestern R. Co., 282 U.S. 10, 

13 Le ed. 135, 51 8. Ct. 8 (1930). 
C. Wright, The Law of Federal Courts 
193 (2d ed. 1970)". 


In the instant case, a decision by this Court that 
appellant's claim is justiciable would be a decision that 
the three-judge court had been properly convened, and once such 
a determination is made, the three-judge court's decision or. the 
mecits would become appealable to the Supreme Court under § 1253. 
This being so, § 1291 would clearly remove that decision from this 


Court's appellate jurisdiction. 


2. This Court should not disturb Judge 
Dooling's holding that the relief sorght 


by appellant is inherently injunctive 


The only way in which this Court could consider the 


merits of appellant's claim would be for it to find both that her 


— 


claim is justiciable, and that it should have been decided by a 


Single district court judge. 


As appellant has raised constitutional issues, the 


latter finding would be poss*hble only if this Court, without ever 


being requested to do so by ap;«” ant, overruled Judge Dooling and 


found that, because appellant did not move for injunctive relief, 
the case is one solely for a Ceclaratory judgment on the 
constitutionality of the state in question.* Such cases 


are not within § 2281 et seq., aud may be heard by a single judge. 
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ba The fac. :hat injunctive relief is not discussed in the three- 
judge court's opinion does not iftect its appealability under 5 1253, 
as it is assured that, amcng cre. relief danied, was the inherently 
injunctive relief 7s .ught in the complaint. Lynch v. Household Finance 


Corp., Supra. 


The cases which have examined the opinion of a tnree~judge court 
and found that, because injunctive relief was neither granted nor 
cenied, the opinion wa: reviewable by a Court of Appeals are not 
applicable, as they all involved three-judge court decisions which, 
while neither granting nor denying injunctive relief, held a statute 
unconstitutional. Cf. Thoms v. Heffernan, 473 F. 2d 478 (4a. Cir, 
1973) vacated on other grounds 418 U.S. 908 (1974) which specifically 


distinguished Lynch "Thecause there the three-judge court entered 


a judgment denying all relief sought by plaintiffs'". (473 F. 24 at 
481, quoting from Lynch, 405 U.S. at 541, n. 5). 


Judge Dooling, by me.. randum opinion dated June 25, 
1974, held that a three-judge court should be convened in the 
instant case, because appellant was requesting inherently 


injunctive relief. 


This decision was based upon consideration of, inter 
aiia, Samuels v. Mackell, 401 U.S. 66 (1971) anc steffel v. 
Thompson, 415 U.S. 452 (1974). The Judge held: "if declaratory 
relief is sought, or is significant, only as a predicate for 
coercive relief, and must have the same interfering effect as 


an injunction, it may be governed by the same con:iderations..." 


Examining the possible "interfer. 3 effect" of a ‘olding 
in appellant's favor, Judge Dooling concluce 1 that a three-judge 


Court should be convened: 


"In the present case plaintiff chal- 
lenges the two-year residency require- 
ment on grounds that, if correct, would 
necessarily result in altogether in- 
validating the two-year requirement in 
every instance of its invocation. Unless 
her judgment was followed by a complete 
acquiescence in it by the Clerk of the 
state court and every judge before whom 
her case might come, it would be denied 
all useful effect even in plaintiff's 
individual case. In these circumstances 
it cannot be said that the existence of 
the prayer for declaratory relief and the 
absence of a motion for injunction reflect 
a decisive abandonment of the prayer for 
a final injunction, and render a Three- 
Judge Court unnecessary". 


ain 


In Thoms v. Heffernan, 473 F. 2d 478 (2d Cir. 1973) 


vacated on other grounds 418 U.S. 908, 974, this Court, by 

Judges Oakes and Mansfield (Judge Timbers dissenting), held that 
a Court of Appeals can review the merits of a three-judge court's 
decision if that decision is silent on the injunction question. 


Although ths holding on appellate jurisdiction is inapposite to 


the instant c.ce, as it applies only to decisions finding the 
statute in question unconstitutional, a footnote on the effect of 
a later request for iniunctive relief upon this Court's appellate 


jurisdiction over the a2rits is instructive: 


"1. If appellant and the other 
det ndants below were to seek to 
enforce the statute appellee would 
presumably then renew his application wJ 
for injunctive relief and the three- 
judge court would have to act and would 
presumably grant it, thereby giving 
appellant an Opportunity to appeal di- 
rectly to the Supreme Court under 
28 U.S.C. § 1253. Thus any ruling we 
wight make could be mooted. By 
appealing directly to this Court from 
the order below, however, appellant 
and the other defendants below may 
be treated as having agreed that they 
will not seek to enforce the statute 
(at least if we uphold the declaratory 
judgment below). This circuit has pre- 
viously held such Stipulations sufficient 
to convert actions originally seeking 
injunctions into actions solely for 
declaratory relief properly appealable 
to the Court of Appeals", 
(72 FP. 2d at 480). 
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The First Circuit in Ortiz v. Hernandez Colon, 


Sll F. 2d 1080 (1975) jdgmt. Stayed pending disposition of 
appl. to Sup. Ct., 43 L. ed 2d 770 found the above analysis 


of the effect of a later request for injunctive relief 
sufficiently compelling for it to decide to decline to exercise 
its appellate jurisdiction in a Thoms situation; instead, it 
followed a course yecoumendiod by Judge Timbers in his dissent in 
Thoms and followed by another panel of this Court in Abele v. ‘ 
Markie, 452 F. 2d 1121 (1971) (Judges Kaufman, Mansfield, and 
Levet) -- it remanded to the three-judge court, for definitive 


action on plaintiff's request for injunctive relief: 


"If we were to take jurisdiction, 
render a decision on the merits, 
and send the case back, either to 
enter an injunction, or to dismiss, 
and hence, deny one we would seem 
in so doing to ha directly usurped 
the Supreme Court's jurisdiction". 


"In [Thoms] the court took juris- 
diction and affirmed the district 
court. But at the same time, it 
expressly recognized that if, there- 
after, the district court issued an 
injunction, the court of appeals’ 
ruling would be automatically mooted. 
See 473 F. 2d at 480 n. 1. With dne 
respect, this seems a most unsatis- 
factory solution. Our affirmance 
would give the state totally free 
rein to disregard our ruling, and 
hence require the district court 
to issue the injunction, thereby 
mooting our decision, according to 
Thoms, and then appeal to the Supreme 
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Court. Nor could we criticize a 
state for so exercising the rights 
which Congress has given it. Rather, 
we think the majority in Thoms has 
again merely illustrated the wisdom 
of the old adage that hard cases -- 
here a peculiar statute -- make bad 
law. We prefer Judge Timbers' dis- 
sent, and the view of another panel 
of the Second Circuit which he 
quoted" 

(511 F. 2d at 1082-3). 


C. Should this Court decide that appellant 
has raised a justiciable issue, it should 
then remand to the District Court for 


re-entry of three-judge court's decision 
Should this Court decide that the appellart has pre- 
sented a justiciable issue, it will have eliminated the sole 
barrier to Supreme Court review uader § 1253; it must therefore 
remand to the district court Jor re-entry of the three-judge 
court's decision. Upon re-entry, appellant could file a timely 
appeal in the Supreme Court of that part of the decision which 


dealt with the merits of appellant's claim. 


This Court would be in a situation similar to that of 
the Third Circuit in Oldroyd v. Kugler, 461 F. 2d 535 (i972). 
In that case, the three-judge district court found both that 
no substantial federal question had be2n raised and that the 


statute was constitutional. 
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The Third Circuit exercised jurisdiction over -- and 
proceeded to reverse -- that part of the three-judge court's 
decision which held that there was no substantial federal question. 
It then remanded all other issues to the three-judge district 
court cause it lacked jurisdiction over the merits: 

"Since part of the judgment is a 
final judgment on the merits it is 
appealable to the Supreme Court pur- 
suant to 28 U.S.C. § i253, if the 
Three-Judge Court was correctly 
convened, as we believe !t was...." 
(461 F. 2d at 539) 

Similarly in the instant case, should this Court deter- 
mine that appellant has presented a justiciable issue (and there- 
fore that the three-judge court was correctly convened), its 
appellate jurisdiction is at an end; it must then remand to the 


district court for re-entry of the three-judge court's decision, 


to permit a timely § 1253 appeal to the Supreme Court. 


No regonsideration of the merits of the claim by the 
Statutory Court is necessary, especially since the Supreme Court's 
subsequent decision in Sosna v. Iowa, 419 U.S. 393 (1975), upholding 
a durational residence requirement in a divorce proceeding, supports 


the result reached by the three-judge District Court in this case. 


| 


POINT III 
Serena 


THE SUPREME COURT IN SOSNA 
v. IOWA, 419 U.S. 393{(1575), 
USING THE SAME REASONING AS 
THE THREE-JUDGE COURT HERE 
HELD THE CONSTITUTIO 2 
NOT COMPEL STATE COUR’ TO 
EXTEND JURISDICTION 1° ALL 
MATRIMONIAL ACTIONS IN WHICH 
* E PARTY IS A DOMICILIARY 

F THE STATE. 

Shouid this Court detezrine that it must review the 
decision of three-judge Court upholding the validity of N.Y.D.R.L. 
§ 230, it will find that the Supreme Court's decision in Sosna v. 
Iowa, 419 U.S. 393, 42 L Ed 2d 532(1975) requires that the decision 
of the statutory Court be aff’ med. Specifically, the decision in 
this case analyzed the issues in just the same way as the Supreme 
Court did several months later and €ame to the same conclusion. The 
distinction hetween the New York statute and the Iowa one at issue 
there - that in limited circumstances New York requires 2 years 
durational residence - will be shown to be a distinction without 
a difference, especially because durational residence is not a pre- 
condition for bringing a divorce action in New York except where one 
spouse is not a resident. Even in that case, the same durational 
residence as is imposed by Iowa =< one year - is applicable except 


where New York has not had even a "modicum of attachment", (Sosna 


v. Iowa, supra, 42 L. Ed 2d 532 at 545) with the intact marriage. 
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New York's history of forbearing in the exercise of jurisdiction in 
matrimonial cases where there was no contact with the intact marriage 
also makes this a stronger candidate for the invocation of the 


principle announced in Sosna, supra. 


A. Durational residence as a pre-condition for a State's exercise 


of jurisdiction over divorce serves important State inte ests, 


In deferring to the paramount interest of another State, in 
securing for its decrees full faith and credit of other states and in 
establishing public policy only over marital status with which the 
State has substantial contact, the laws of Iowa and New York at issue 
in Sosna v. Iowa, 419 U.S. 393, 42 L. Ed 2a 532(1975) and in this 
case, respectively, serve important State purposes, The Supreme Court 
in Sosna (42 L. Ed 2d 532 at 545) and the statutory District Cort 
here (380 F. Supp. 985 at 995) both recognized the importance of the 
State's interest in exercising jurisdiction over divorce in a manner 
consistent with the holdings of the Supreme Court in Williams v. 
North Carolina cases (317 U.S. 287[1942]; 325 U.S. 226[{1945]. These 
cases provide by their example eloquent testimony to the necessity 


of one State's deference to the more substantial interest of another. 


Mr. Williams and Mrs. Hendrix, both married and domiciled in 
North Carolina for man, years, went to Nevada in May, 1940, and the 


following month, they each filed for divorce claiming to be bona fide 
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and continuous residents of Nevada. Neither defendant was 
personally served within the State nor appeared, Williams v. 

North Carolina, 317 U.S. 287 at 289-90. Divorce decrees were 
granted to each of them on the grounds of "extreme mental cruelty" 


(Id. at 290). 


They then immediately married an? shortly after, returned 
to North Carolina where they ultimately were convicted of bigamy 
(Id. at 290~) (3). North Carolina had taken the position that, 
since the ¥Y vada decree was based on substituted service, it was 
not entitled to full faith and credit (Id. at 290-1), but the 
Supreme Court held thet domicile of the plaintiff is a sufficient 
minimum to establish jurisdiction in matrimonial actions (Id. at 


298-9), 


The Court did not reach the question whether there was 


domicile in Nevada, since the decision below did not rely on that 
finding (Id. at 291, 302); but it remanded the cause to the 

Supreme Court of North Carolina. Three years later, it was back 
(325 U.S. 226[1945]). The parties had again _een convicted of 
bigamy, this time the Courts of North Carolina found that neither 
Mr. Williams nor Mrs. Hendrix had established bona fide domiciliary 
residence in Nevada sufficient to establish jurisdiction over these 
divorce proceedings. This time the convictions were upheld and 

the Nevada divorces were effectively collaterally attacked - .tragically 


for the parties, 
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The Supreme Court held that North Carolina with its 
serious interest in the marriage had a right to determine the domi~ 


c..e of the Nevada divorcees for itself (325 U.S. 226 at 230-1): 
". . .those not parties to a litigation 
ought not to he foreclosed by the inter- 
ested actions of others especially not 
a State which is concerned with the vin- 
diction of its own social policy and 
has no means, certainly no effective 
means, to »rotect that interest against 
the se action of those outside its 
borde: ne State of domiciliary 
origin . .ild not be bound by an unfounded, 
even if not collusive, recital in the 
record of a court of another State. As 
to the truth or existence of a fact, 
like that of domicile, upon which depends 
the power to exert judicial authority, a 
State not a party to the exertion of such 
judicial authority in another State but 
seriously affected by it has a right, 
when asserting its own unquestioned 
authority, to ascertain the truth or 
existence of that crucial fact. 


These considerations of policy are 
equally apolicable whether power 

was assumed by the court of the 

first State or claimed after inquiry. 
This may lead, no doubt, to conflicting 
determinations of what judicial power 
is ‘ovnded upon. Such conflict is 

in at in the practical application 
of the concept of domicile in the 
context of our federal system." 


These cases dramatically exemplify the problems arising 
when a State extends its jurisdiction over matrimonial actions to 
the limits permissible under the Constitution. In so doing Nevada 


encouraged frar7” in its Courts, exposed its judgment to successful 
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collateral attack in another jurisdiction, icnored the far more 
substantial interest which a sister state had in enunciating the 
social policy which governed North Carolina domiciliaries and 
issued judgments against North Carolina residents dealing with 
events which took place in North Carolina without the defendants 
having more of an opportunity to he heard than the Constitution 


minimally requires.* 


The decisions in the two Will.ams cases do not support a 
holding that the Constitution requires every State to exercise 
every vestige of jurisdiction as Nevada has. In Williams I, 
Justice Douglas specifically describes Nevada as “adopt[ing], as 
it has power to do" its particular subject matter jurisdiction. 
All the %pinions in both cases deplore the difficulties created by 
exercise of jurisdiction whenever domicile of one party has been 
established. Justice Jackson in eloquent Jissent said (Id. 317 
Li. he ep aEeee 


"It is not an exaggeration to say 
that this decision repeals the 
divorce laws of all the states and 
substitutes the law of Nevada as to 
all marriages one of the parties 

to which can afford a short trip 
there," 


*As Justic? Jac) son said in dissent (317 U.S. 287, 316): | 
"The cpinior concedes that Nevada's judgment | 
could not »« forced upon North Carolina in 
absence of personal service if a divorce 
proceeding were an action in «°~sonam. In other 
words, setcled family relat*™:° ..Ips may be 
destrce- ed by a procedure that we would not | 
recocnize: if the suit were one to collect a 
grecery bill." 

Compare Armstrong v. Manzo, 380 U.S. 545 (1949) in which it 

was held that a natural father had to be given notice and 

opportunity to be heard in an adoption proceeding. 
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Also see Estin v. Estin, 334 U.S. 541 (1948), 


Thus the State has a compelling interest in limiting the 
scope of its jurisdiction in matrimonial cases to prevent the un- 


fortunate result in Williams v. North Carolina, supra. 


The three-judge Coucc in Iowa had found that Stat« aad 
such a compelling interest. Sosna v. Iowa, 360 F. Supp. 1182 
(N.D. Iowa, E.D., 33, 1973), aff'd 419 U.S. 393(1975). Four other 
jurisdictions had also found such a compelling interest. Shiffman 
v. Askew, 359 F. Supp. 1225 (M.D. Fla. 1973), aff'd sub nom Makres 
v. Askew, 500 F. 2d 577 (Sth Cir. 1974); Caizza v. Caizza, 291 So. 
24 251 (Fla. Sup. Ct., 1974); Coleman v. Coleman, 291 N E 2d 530 
(Sup. Ct., Ohio 1972); Whitehead v. Whitehead, 492 F. 2d 939, 945 
(Sup. Ct., Hawaii 1972). By comparison judgment based on a finding 
tha’ there was no sufficiently compelling state interest to justify 
durational i1esidence statutes in divorce cases have been reversed 
or vacated McCay v. South Dakota, 366 F. Supp. 1244 (D.S. Dak. 
1973), judgment vacated and dism. as moot, U.S. 43 LW 
3415 (1/20/75); Larsen v. Gallogly, 361 F. Supp. 395 (D.R.I., 


1973), judgment vacated and dism. as moot, 0.8. 43 LW 


” 


3415 (1/28/75); Mon Chi Heung Au v. Lum, 360 F. Supp. 219 (D. Hawaii 


1973), reversed 512 F. 2d 430 (9th Cir. 1975). 


wih Dive 


B. 


Sosna v. Iowa, 419 U.S. 393 (1975), authoritatively estab- 


Tishes rationality as the standare wnich residence in 
Matrimonial actions is to be moasured. 


The Supreme Court measured Iowa's durational residence 


requirement by determing whether it was reasonable (e.g. 42 L. Ed 


2d 


532 at 545) 


"Iowa's residency requirement may 
reasonably be justified on grounds 
other than purely budgetary consid- 
erations or administrative conve- 
nience," 


* * * 


"A State such as Iowa may quite 
reasonably decide that it does not 
wish to become a divorce mill for 
unhappy spouses who have lived 
there as short a time as appellant 
had when she commenced her action 
in the state court after having 
long resided elsewhere." 


The Court rejected the compelling state interest test of 


Memorial Hospital v. Maricopa County, 415 U.S. 250(1974); Dunn v. 


B 


(2. 


mstein , 405 U.S. 330 (1972); Shapiro v. Thompson, 394 
3) (42 L. Fd 2d 532, 546): 


"We therefore held that the state 
interest in requiring that those 
who seek a divorce from its courts 
be genuinely attached to the State, 
as well as a desire to insulate 
divorce decrees from the likelihood 
of collateral attack, requires a 
different resolution of the con- 
stitutional issue presented than 
was the case in Shapiro, supra, 
Dunn, supra, and Maricopa County, 
supra." 
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Yet plaintiffs still seeks to measure New York's 
statute by the compelling interest test, claiming that the fact 
that because in certain instances a two, rather than one, year 
residence is required distinguishes this statute from Iowa's 
(br. pp 18-20). Even were the Court to reach a different result 
as to the validity of this New York requirement, there is no 


justification for subjecting it to stricter scrutiny. 


Furthermore, New York's statute is not more restrictive 
than Iowa's. In just the cases where the residence requirement 
would provide most difficulties - when the spouse also resides in 
the State, - New York does not impose a durational residence 
requirement at all and when New York had any contact with the 
marriage, the requirement is the same as Iowa's. Only in instances 
in which there is no such contact with the marriage or the non- 
resident spouse, is the two-year requirement imposed. Residence 
within the State for a particular time is not required for bringing 
an action for divorce in New York. It is one of several contacts 
with the subject matter required to establish the quasi-in-rem 


subject matter jurisdiction necessary in such cases. 


If botn parties reside in the State and the cause of 
action arose there, an action can be begun the next day (N.Y.D.R.L. 
§ 230[4]). Compare the Wisconsin statute disapproved in Wymlenberg 
v. Syman, 328 F. Supp. 353 (E.D. Wis. 1971), sum. jdgmt. aranted 
54 F.R.D. 193(E.D. Wis. 1972). For example, if a couple who were 


married and had lived in New Jersey decided to separate and each 


to move to New York State the next day, they could sign a 


separation agreement as a beginning of a matrimonial action in 

New York (N.Y.D.R.L. §§ 170[1], 230[4]). Or if one of them 
previously had committed adultery in New York, the other could 
sue on that ground the next day(N.Y.D.R.L. §§ 170[4], 230[4]). Or 
if the same couple moved to New York as husband and wife and one 
was cruel to the other or one committed adultery on their first 
day of residence, the other could file for divorce the next day 


(N.Y.D.R.L. §§ 170[1], 230[4]). 


If only one party to the marriage is a resident and there 
is some contact with the marriage, one year durational residence 
is required as an objective indicia of domicile (N.Y.D.R.L. § 230[1]). 
Contact with the marriage occurs when the marriaye is performed in 
the State, or the parties have resided there as husband and wife 
(N.Y.D.R.L. § 230(1]-[2]). Furthermore, jurisdiction is extended 
if the cause which will be the subject of the proceeding occurred 
in the State and one ,arty has resided there for one year (N.Y.D.R. 


L. § 230{3)). 


But whe there has hb r. contact with the intact mar- 
riage or the cause of action to be proven, New York does not exert 
jurisdiction over the marriage unless and until one party has re- 


Sided there for two years (N.Y.D.R.L. § 230[5]). 


Thus, New York does not determine to exercise jurisdiction 
over marriages on the basis of durational residence. Its classifi- 


cation takes into account the sum of all contacts with the marriage. 
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Such a statute responds to the compelling interests of the State 
in countenancing only fair proceedings, in preventing fraud, 
promoting the finality of its decrees and in deferring to the 
more substantial interest of a sister state in the ‘interest of 
comity. 

As the Court below held (380 F. Supp. 985, 995): 


"New York has granted the right to 
divorce and afforaed a forum on a 
perfectly reasonable pattern. It 
cannot fairly be argued that such a 
statute inhibits migration into the 
state or imposes an irrational 
constraint upon the new domiciliary's 
appeal to the court for relief in 
respect to his or her marital 
condition. Tat the state might 

have gone fu: ‘rer and provided 

other bases of jurisdiction does not 
mean that it has violated the con- 
stitutional rights of potential 
suitors in not doing so. The 
jurisdictional requirements form 

part of a coherent whole, particularly 
when read with Domestic Relations 
Law, § 170 and the nature of the 
grounds of divorce there created. 

The statutory scheme neither im- 
plicates any invidious discrimination 
against recent domiciliaries nor 
manifests a will to inhibit miqration 
into this state, but only a concern 
with establishing adequate jurisdictional 
bases for adjusting marital relations 
in the light of the coexisting powers 
of other states to affect the same 
relationships in the interest of the 
spouse domiciled in such other states." 


C. New York's statute defers to the paramount interest of a 


sister state, is hing 


The two vear requirement is invoked only when it is to 


be expected that another jurisdiction has greater contacts with 
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the marriage and cause of action. 


Interestingly, Sosna v. Iowa provides a graphic illustra- 
tion of that concept, The plaintiff and defendant were married in 
Michigan and moved to New York in 1967, residing here as husband 
and wife until 1971. Thereafter plaintiff moved to Iowa and 
immediately sued for divorce there (Sosna v. Iowa, 42 L. Ed 2d 
532, 538). In that case, New York had the paramount interest which 
Iowa's law vindicated, because during the pendency of the litigation 


plaintiff obtained a divorce in New York (42 L. Ed 2d at 540 n.7). 


In his partial dissent, Judge Dooling failed to note the 
marked difference between situations where the one-year and two-year 
requirements apply. In the latter case New York has an interest in 
the marriage or cause of action at issue between spouses residing 
in different states. In the former New York's interest is inferior 


to the State which had contact with the intact marriage. 


New York has a compelling interest in limiting the in- 
stances when a non-resident defendant will have to appear in this 
State to cases in which he has had contact with the State (N.Y.D. 
R.L. § 230[1]-[4]) or where his spouse has resided here as long as 
two years, thus creating a substantial interest on the part of New 


York in her status, 


If Mrs. Mendez had prevailed, Mr. Mendez, a citizen and 
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domiciliary of Puerto Rico would have to defend an assault* which 
occurred in Puerto Rico when both parties were domiciliaries and 
had been married there. General doctrines of fairness would give 


preference to a Puerto Rican forum for a decent period of time. 


Similarly, na the Roman case, California has an interest 
superior to New York's with reqard to that marriage and if Mr. 


Roman resides there Mrs. Roman has access to that forum, 


New York's statutory scheme has always restricted divorce 
jurisdiction when there was no contact with the intact marriage. 
Before the enactment of this statute (L. 1966, c. 254, § oS, eff, 
9/1/67, N.Y.D.R.L. § 230), there was no jurisdiction in divorce 
cases where there was no contact with the intact marriage or the 
cause of action, even if one party was a domiciliary for many 
years. Former N.Y.D.R.L. § 170(L. 1962, c. 313, § 7, derived 
from former CPA § 1147 which itself was derived from prior law) 
provided: 

"Action for divorce. In any of the 
following cases, a husband or a wife 
may maintain an action against the 
other party to the marriage to pro- 
cure a judgment divorcing the parties 


and dissolving the marriage by 
reason of the defendant's adultery: 


1. Where both parties were residents 
of the state when the offense was com- 
mitted. 


*The concept of Fault still plays an important part in Puerto 
Rican divorce cases, Laws of Puexto Rico, Title 7,8 328 
pp. 10-11, supra. 
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2. Where the parties were married 
within the state. 


3. Where the plaintiff was a resident 
of the state when the offense was com- 
mitted and is a resident thereof whe 
the action is commenced, ‘ 

4. Where the offense was committed 
within the state and the injured party 
when the action is commenced is a resi- 
dent of the state." 

Under the former law even if Mrs. Mendez or Mrs. Roman 
had a cause o . 1on based on her husband's adultery, New York 
Court§ would not have had jurisdiction over it. And that former 
section is unassailable under the reasoning advanced here, because 
there was no duraticnal residence requirement. Thus, with the 
addition of durational residence requirements, the law became 
less restrictive, rather than more.. 

If the statute were held invalid, the prior law would put 


appellant in a worse position. In the absence of the statute there 


would be no jurisdiction over divorce at all. 


Since there is no fundamental common law right to a 
judicial divorce, the scope of jurisdiction is solely a function 
of the statute which both creates and limits it. Caldwell v. 
Caldwell, 298 N. Y. 146, 152 (1948); Eckart v. Eckart, 34 A D 2d 
685 (2d Dept. 1970); Sternshuss v. Sternshuss, 71 Mise 2d 552 (Sup. 
Ct., Queens Co. 1972); Erickson v. Erickson, 48 N.Y.S. 2d 588 


(Sup. Ct., Chautauqua Co. 1944). Also see Matter of Seitz v. 


Drogheo, 21 N Y 24 181, 185 (1967); Fiorentino v. Probate Court, 
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“310 NE 2d 112, 115-6(Sup. Ct. Mass. 1974); Coleman v. Colemin, 
291 N E. 2d 530 (Sup. Ct., Ohio 1972); Porter v. Porter, 296 A D 
2d 900 (Sup. Ct., N.H. 1972); Whitehead v. Whitehead, 492 F, 24 


939, 947 (Sup. Ct., Hawaii 1972), 


Actions for divorce are not in personam actions. Other- 
wise no plaintiff could sue in his own domicile if his spouse re- 
sided outside the State. These actions are substantially in rem. 
Usher v. Usher, 41 A D 2d 368(3rd Dept. 1973); Sacks v. Sacks, 

47 Misc zd 1050 (Sup. Ct., N. Y. Co. 1965). Also see Williams v. 
North Carolina, 317 U.S. 287, 297-9(1942); Williams v. North 
Carolina, 325 U.S. 226, 232(1945); Shiffman v. Askew, 359 F, Supp. 
1225, 1230(M.D. Fla. 1973), aff'd Makres v. Askew, 500 F. 2d 577 
(Sth Cir, 1974). Therefore contact with marriag« res is a valid 
basis for jurisdiction. New York does not distinguish between 
marriage over which it exercises jurisdiction on the basis of 
durational residence. Its classification takes into account the 
sum of all contacts with the marriace. Such a statute responds to 
the interests of the State in countenancing only fair proceedings, 
in preventing fraud, promoting the finality of its decrees and 

in deferring to the more substantial interest of a sister state in 


the interest of comity. 
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D. Appellant is not deprived of access to New York Courts but that 
right is deferred and in the meantime she has access to the 
Courts of California. 


The Supreme Court held that the Iowa statute did not per- 
manently prevent plaintiff's suit for divorce, but merely deferred 
access. Sosna v. Iowa, 42 L. Ed. 2d 532, 544, 547. This statute 
also only defers access tu New York Courts. Sternshuss v. Sternshuss, 
71 Misc 2d 552 (Sup. Ct., Queens Co. 1972); Davis v. Davis, 210 N ™, 
24 225-6 (Sup. Ct., Minn. en banc 1973); Porter v. Porter, 296 A 2d 


900 (Sup. Ct., N.¥. 1972). 


The Supreme Court (42 L. Ed. 2d 532 at 547) distinguished 

Boddie v. Cunnecticut, 401 U.S. 371 (1971) on the grounds that in that 
case Mrs. Boddie was deprived absolutely of access to the matrimonial 
courts. Furthermore, the unconstitutionality of fers as a precondi- 
tion to divorce turned on the holding that Connecticut monopolized 

the dissolution of marriage (id. at 374, 376). But here New York has 
not monopolized the means of dissolving that relationship. It has 
Stayed its hand. So it is to California that Mrs. Poman must turn 
unless and until she has resided in New York for two years as the 


original plaintifxs, Mrs. Mendez now has. 


The fact that plaintiffs have access to Courts in other 
jurisdictions makes these statutes different from durational residence 
statutes previously held invalid and is a further reason for not sub- 


jectgrig this statute to strict scrutiny. Thus, although they did not 


immediately obtain a right to sue in New York, they had not been 


deprived of anything and their right vo travel had neither been 
penalized nor ceterred. Inherent in Shapiro v. Thompson, 394 U.S. 
618 (1968), is the proposition that when Mrs. Thompson moved from 
Massachusetts to Connecticut she lost any eligibility for public 
assistance from Massachusetts, but had not acquired ary rights in 
Connecticut. She thus was penalized, for having been a recent tra- 
veller. If she had received benefits from Massachusetts for the 
first year after leaving that State, quite a different case would 
have been presented. Similarly, Mr. Blumstein of Dunn v. Blumstcin, 
405 U.S. 330 (1972), lost his right to vote at his prior residence 
when he moved to Tennessee, but because he was not permitted to vote 
until he had resided in Tennesse for at least a year, he was disfran- 
chised for all elections held during that time. Mrs. -rlendez and 

Mrs. Roman are not put in a similar situatior. They carry their bun- 


dle of matrimonial rights with them when they moved to New York. 


The court below correctly held that the statute does not 
inhibit migration into the State and the Supreme Court in Sosna v. 
Iowa, 419 U.S. 393, did not deem a claim to the contrary worthy of 


comment. 


E. The statute serves the important State purpose of preventing a 
fraud _on the Courts and protecting the finality of it. *udgments. 


The durational residence provisions were enacted as part 
of the substantial liberalization of New York's matrimonial law, 


when the oc ‘urrence of fraud became a realistic possibility. 


In view of “he willingness of persons seeking a divorce 


to migratc temporarily to States having favorable divorce laws 

(e.g. Lorenzen, "“Extraterritorial Divorce, Williams v. North Carolina, 
54 Yale L.J. 779, 801 [1945]), the Legislature could and did deter- 
mine that it did not wish its courts to be used as vehicles for the 


fraud inherent in this practice. 


This deter.nination is an extension of considerations which 
led to the liberalization of the substantive grounds for divorce, 
Thus, the Report of the Joint Legislative Committee on Matrimonial 
and Family Laws* makes frequent reference to the .otorious deception 
and collusion practiced by persons seeking to establish adulvery when 
that was the only ground for divorce in New York. The report also 


noted the consequent expansion of the New York action for annulment 


and the fraud practiced by the parties in those actions. Having experi- 


enced one type of frau” in its courts and taken steps to eliminate it, 
New York understandably has sought to forestall and eliminate another 


common type %f *~aud. 


This was the precise purpose of this new section (N.Y.D.R.L. 
§ 230) recommended by the Special Committee on Matrimonial Law of the 


New York County Lawyers' Association and th: Association of the Bar of 


~§2= 


* The entire Committee Report is contained in Volume 1 of New York 
Legislative Documents for 1966 as Document # 8. 


the City of New tork. Ir establishing residence requirements for 


the first time, it was recognized that the liberalized standards 

might attract non-domiciliaries to defraud the Court and avoid the 

proper jurisdiction of their own State tribunals. As the Lecisla- 

tive Committee put it (Document # 8, 1966, N.Y. Legislative Docu- 

ments, pp. 103-4): ™ 


"New York, as long as it retains the cubious 
Gistinction of being the only state in this 
nation which has but one ground for divorce, 
needs no protection against its becoming 
attractive to citizens from sister-states as 
@ place where divorce can be obtained. The 
Committ +°3s proposals do not add grounds for 
divorce wuich will make New York an ‘easy’ 
divorce state. However. at the suggestion of 
the Special Committees on Matrimonial Law of 
the New York County Lawyers' Association ° 
the Association of the Bar of the -ity mm 
York, the Committee has proposed the above 
residence requirements to ensure against the 
use of our courts in matrimonial proceedings 
by outsiders. 


Each of the five alternative provisions guards 

against ‘forum shopping’ by non-New Yorkers, in 

our courts". 

The Supreme Court in Sosna v. Iowa, 419 U.S. 393, 42 L. 

Ed. 2d 532, 546-7 rightly rejected the suggestion that individualized 
determinations of domicile would adequately prevent fraud. Such 
Suggestions are unpersuasive since they iynore the widespread experi-- 
ence just alluded to where fraud repeatedly has been committed under 
these circumstances and where judgments in "quickie" divorce juris- 
dictions have been collaterally attacked, e.g. Williams v. North 


Carolina, supra; Rosensteil v. Rosensteil, 21 AD 2d 635 (lst Dept. 


~ 


1964), affd. 16 N Y¥ 2d 64 (1965), cert. den. 384 U.S. 971 (1966); 


Krause v. Krause, 282 N.Y. 355 (1940). 


POIN? IV 
THE COURT BELOW PROPERLY DENIED 
A CLASS ACTION ORDER. 

The three-judge Court refused to issue a class action order 
because the "'class' or 'classes' are illimitable and the class mem- 
bers have not the concurrence in time and nature of interest which 
could bring them into the focus of this case". (380 F. Supp. 985, 996). 
Appellant has not been harmed by this decision. Her broad request 
for relief has been consic -ed and the case has not been found moot; 
because intervention was freely permitted. This is a more appropriate 
procedure than the one used in Sosna v. Iowa, 419 U.S. 393, 42 L. Ed. 
2d 532, 539-43, where severe questions of mootness were unnecessarily 


raised. See dissent of Mr. Justice White (Id. at 547-52). 


The court below properly exercised its discretion in denying 


the class action order. 
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CONCLUSION 
SS 


‘FOR THE APOVE REASONS, THE DECISION BELOW 


WITH RESPLDCT TO JURISDICTION SHOULD EF 
AFFIRMED; OR IN THE ALTERNATIVE, THE DECI- 
SION BELOW SHOULD IN ALL RESPECTS BE 
AFFIRMED; OR IN TEE ALTERN?.TIVE THE CASE 
SHOULD BE REMANDED FOR THE ENTRY OF A FRESH 
ORDER BY THE THREE-JUDGE COURT UPHOLDING 
THE VALIDITY OF N.Y.D.R.L. § 239, 
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